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Malfunction Theory Explained   

•  Also known as: “malfunction doctrine”, 
“indeterminate defect theory”, or the 
“general defect theory”  

 
•  Principle of circumstantial evidence where:  
•  Plaintiff in a product-liability action, 
•  may prove the probability of a defect,  
•  without proving the specific existence 

of a defect,  
•  IF the incident was a type that ordinarily 

occurs as a result of a product defect, 
AND 

•  IF normal causes of malfunctions are 
eliminated.  

 
•  Operates like res ipsa loquitur  



•  Impact on product-liability litigation can be 
significant:  
•  Product-liability cases are plaintiff friendly 
•  Courts are using this theory to lessen, or 

eliminate proof of causation in product 
liability cases.  

•  Plaintiffs may present circumstantial 
evidence that rules out reasonable 
secondary causes in lieu of direct evidence 
of causation.  

 
•  Circumstantial Evidence vs. Direct Evidence 

Malfunction Theory Explained   



Verdicts Based on Malfunction Theory  

•  Cancelleri v. Ford Motor Co. 
[Pennsylvania, 2015] –  
•  Verdict: $5.9 million  
•  Plaintiff ’s injuries: disc 

herniation, spinal cord 
compression, and lower 
extremity paralysis 

•  Driver’s side airbag failed to 
deploy when Plaintiff was 
driving and was hit at an 
“offset, front angle.”  

•  Jury found the airbag/restraint 
system in the Plaintiff ’s vehicle 
was defectively designed.  

•  Izzarelli v. R.J. Reynolds 
Tobacco Co.  

   [Connecticut, 2016] –  
•   Verdict: $7.9 million  
•  Jury determined 

Defendant’s use of 
additives/manipulation 
increased the user’s risk 
of cancer  



•  Wiggins v. Synthes [Pennsylvania, 
2011] –  
•  Verdict: $2 million  
•  Surgical screws implanted during 

surgery into Plaintiff ’s hip broke 
causing Plaintiff ’s bones to displace 
again.  

•  Court determined the jury could 
infer the existence of a defect 
through circumstantial evidence of 
a malfunction.  
•  Testimony by Plaintiff ’s doctor was 

sufficient to demonstrate the 
screws were defective.  

•  Further, there was no evidence 
that the Plaintiff engaged in activity 
that would have caused the defect.  

•  Blumer v. Ford Motor Co. 
[Pennsylvania, 2011] –  
•  Verdict: $8.75 

million (increased 
to $10 million due 
to delay damages)  

•  Plaintiff ’s husband died 
when parking brake 
failed on his truck. 

	

Verdicts Based on Malfunction Theory  



•  Stackiewicz v. Nissan Motor Corp. in USA [Nevada, 1984] 
•  Verdict: $3.1 million  
•  The steering wheel in Plaintiff ’s Nissan locked, forcing the car to 

veer left causing Plaintiff to strike the median. 
•  Court held that evidence of a steering malfunction which resulted 

in driver losing control could be accepted by a trier of fact 
without direct proof of the malfunction.  
•  Notable that Plaintiff bought the care two months/2,400 miles earlier 

Verdicts Based on Malfunction Theory  



•  DiCosolo v. Janssen Pharm., 
Inc. [Illinois, 2011] 
•  Verdict: $18 million  
•  Patient died while using a 

prescription transdermal 
pain patch.  

•  Jury found for Patient’s 
estate for allegations for 
negligence, strict products 
liability, and manufacturing 
defect.  

•  Nowak by & Through Nowak 
v. Faberge USA, Inc. 
[Maryland, 1992] –  
•  Verdict: $1.5 million  
•  Punctured can of AquaNet 

hairspray, where the spray 
itself ignited when in 
contact with a gas stove, 
injured minor Plaintiff.  

•  Jury found the defects were 
the proximate cause of the 
injuries.  

Verdicts Based on Malfunction Theory  



Food Borne Illness Claims 

•  Many states require destruction or absence of the product in 
order for a plaintiff to be entitled to rely on the indeterminate 
defect theory.   

•  Varying success 
•  Plaintiff:  Schaefer v. JLC Food Systems (2005); Gant v. Lucy Ho’s 

Bamboo Garden (1984) 
•  Defendant:  Hairston v. Burger King Corp. (2000); Burnett v. Essex 

Insurance Co. (2000); Kiessling v. Kiawah Island Inn (2019) 



Treatment	of	Malfunction	Theory	
Throughout	Various	Jurisdictions		

Majority	View	 Minority	View		

Product-less	plaintiff	with	at	least	some	
inferential	structure	in	which	to	make	a	
claim.		

Kentucky,	New	Mexico,	Rhode	Island,	South	Dakota,	
Tennessee,	Texas,	Vermont,	Hawaii,	Indiana,	Kansas:	
Recognize	circumstantial	evidence’s	ability	to	prove	
prima	facie	case	of	product	liability	but	do	not	offer	an		
established	inference	to	be	made	from	circumstantial	
evidence.		

Res	ipsa	loquitur	only	creates	a	permissible	
inference	of	negligence,	which	means	the	
finder	of	facts	may	choose	to	use	the	facts	
to	fill	the	gap	

Res	ipsa	loquitur	creates	a	presumption	of	negligence,	
which	requires		defendant	to	put	on	evidence	to	rebut	
liability		



Treatment	of	Malfunction	Theory	
Throughout	Various	Jurisdictions		

State	 Malfunction	theory	
–	Generally		

Pleading	
Requirements	

Burden	of	Proof	 Comments		

CA	 Principle	of	
circumstantial	evidence		

No	CA	case	suggests	
plaintiff	must	plead	
malfunction	theory	
(or	intent	to	rely	on	
circumstantial	
evidence)	in	the	
complaint		
	
9th	Cir.	indicates	
plaintiff	must	allege	
product	has	been	
lost/destroyed	
	

Plaintiff	must	show	
defect,	not	just	
occurrence	of	an	accident.	
Can	be	done	through	
circumstantial	evidence.	
	

Circumstantial	evidence	
may	include:	1)	evidence	
that	the	accident	
occurred	after	sale;	2)	
evidence	that	the	
plaintiff	did	not	cause	
the	accident;	3)	expert	
testimony;	4)	evidence	
eliminating	other	causes	
of	the	accident.		

CO	 Principle	of	
circumstantial	
evidence,	but	has	not	
yet	been	expressly	
adopted.	

Case	law	suggests	
that	if	the	theory	
were	adopted	by	
the	state	supreme	
court,	it	would	only	
apply	to	scenarios	
where	the	product	
has	been	destroyed	
and	is	therefore	
unavailable	for	
testing.	

Plaintiff	bears	the	burden	
of	proving	elements	of	a	
product	defect	claim,	
under	whatever	theory	is	
accepted	by	the	court.	
Can	be	done	through	
circumstantial	evidence.	

Conclusion	of	negligence	
may	only	be	inferred	
from	admitted	
circumstances.	If	the	
proven	circumstances	
are	consistent	with	
absence	of	negligence,	
neither	conclusion	can	
be	said	to	have	been	
established	by	legitimate	
proof,	or	brought	to	jury.		



Treatment	of	Malfunction	Theory	
Throughout	Various	Jurisdictions		

State	 Malfunction	theory	
–	Generally		

Pleading	
Requirements	

Burden	of	Proof	 Comments		

CT	 Based	on	the	same	
principles	as	res	ipsa.	
Permits	Plaintiffs	to	use	
circumstantial	
evidence.	
	
Not	a	tort,	evidence	
standard.	

Must	be	pled	in	
the	complaint.	
	
Plaintiff	is	required	
to	plead	facts	that	
put	def.	on	notice	
that	malfunction	
theory	will	be	
used.	

Court	must	be	satisfied	that	
the	evidence	is	sufficient	to	
establish	probablity,	not	
mere	possibility,	that	injury	
resulted	from	defect.	

Conclusion	of	
negligence	may	only	be	
inferred	from	admitted	
circumstances.	If	the	
proven	circumstances	
are	consistent	with	
absence	of	negligence,	
neither	conclusion	can	
be	said	to	have	been	
established	by	
legitimate	proof,	or	
brought	to	jury.		

DE	 Prima	facie	case	may	be	
made	where	there	is	1)	
malfunction;	2)	
evidence	eliminating	
abnormal	use	or	
reasonable	secondary	
causes.		

No	specific	
pleading	
requirements	for	
plaintiff	to	rely	on	
circumstantial	
evidence	of	
negligence/defect	
to	survive	
summary	
judgment	in	
products	liability		

Necessary	for	the	plaintiff	to	
establish:	1)	the	existence	of	
the	defect;	2)	defect	existed	
when	it	left	def’s	custody	w/
o	intervening	event;	3)	sole	
proximate	cause	of	accident.	

Conclusion	of	
negligence	may	only	be	
inferred	from	admitted	
circumstances.	If	the	
proven	circumstances	
are	consistent	with	
absence	of	negligence,	
neither	conclusion	can	
be	said	to	have	been	
established	by	
legitimate	proof,	or	
brought	to	jury.		



Treatment	of	Malfunction	Theory	
Throughout	Various	Jurisdictions		

State	 Malfunction	theory	
–	Generally		

Pleading	
Requirements	

Burden	of	Proof	 Comments		

MI	 In	Michigan,	the	
malfunction	theory	is	
simply	a	principle	of	
circumstantial	
evidence,	similar	to	res	
ipsa.	
	
Applies	to	both	design	
and	manufacturing	
defects.	

No	Michigan	case	
suggests	that	the	
plaintiff	must	
plead	malfunction	
theory	in	the	
complaint.	

Must	prove	1)	defect	
attributable	to	the	
manufacturer,	which	existed	
when	it	left	def.’s	control;	2)	
causal	connection	between	
defect	and	injury.	
	
Evidence	of	specific	defect	is	
not	required.	
	
Plaintiff	is	not	obligated	to	
eliminate	all	possible	causes	
of	the	accident.	

MO	 Circumstantial	evidence	
may	be	sufficiently	
relied	onto	support	a	
verdict	in	a	products	
liability	case.		

Must	describe	the	
defect,	
manufacturing	and	
selling	the	product	
or	otherwise	
placing	it	in	the	
stream	of	
commerce		

Plaintiff	in	products	liability	
case	against	the	
manufacturer	has	the	
burden	of	proving	a	defect	in	
the	product	and	that	the	
defect	existed	when	the	
product	left	the	
manufacturer.		

Evidence	must	infer	the	
conclusion	without	
resort	to	conjecture	
and	speculation,	and	
must	exclude	any	other	
reasonable	explanation.		



Treatment	of	Malfunction	Theory	
Throughout	Various	Jurisdictions		

State	 Malfunction	theory	
–	Generally		

Pleading	
Requirements	

Burden	of	Proof	 Comments		

NJ	 Recognized	in	NJ	–	
prima	facie	case:	1)	
defect;	2)	defect	existed	
when	the	product	left	
the	manufacturer’s	
control;	3)	defect	
proximately	caused	
injures	to	plaintiff,	who	
was	a	reasonable	user.		

No	specific	
pleading	
requirements		

Can	be	satisfied	through	
direct	and	circumstantial	
evidence	as	well	as	by	
evidence	negating	other	
causes	for	the	failure	of	the	
product	for	which	def.	would	
not	be	responsible.		

Plaintiff	need	not	prove	
a	specific	defect	,	rather	
need	only	show	that	
something	is	wrong	
with	the	product		

NY		 The	occurrence	of	an	
accident	is	not	proof	of	
a	defective	condition,	
but	the	defect	may	be	
inferred	that	from	
proof	that	the	product	
did	not	perform	as	
intended	by	the	
manufacturer		

No	specific	
pleading	
requirements		

Burden	is	upon	the	plaintiff	
to	prove	the	product	was	
defective	and	that	the	defect	
existed	while	in	the	custody	
of	the	manufacturer.	
Plaintiff	is	not	required	to	
prove	the	specific	defect.		

Plaintiff	must	prove	
that	the	product	did	not	
perform	as	intended	
and	exclude	all	other	
causes	for	the	product’s	
failure	that	are	not	
attributable	to	
defendants.		



Treatment	of	Malfunction	Theory	
Throughout	Various	Jurisdictions		

State	 Malfunction	theory	
–	Generally		

Pleading	
Requirements	

Burden	of	Proof	 Comments		

TX	 Plaintiffs	may	use	
product’s	malfunction	
as	evidence	of	defect,	
but	courts	do	not	
typically	recognize	
product	failure	alone	as	
proof	of	product	defect.		

Not	generally	
recognized	as	a	
valid	theory	–	no	
specific	pleading	
requirements		

Circumstantial	evidence	is	
permissible	to	establish	
material	facts,	but	must	
transcend	mere	suspicion.		
	
Circumstantial	evidence	of	a	
product	malfunction	may	
not	be	sufficient	to	raise	a	
genuine	issue	of	material	
fact	to	support	jury	
submission	or	overcome	
summary	judgment	

The	inference	of	defect	
may	not	be	drawn	from	
the	mere	fact	of	a	
product-related	
accident.		



Malfunction Theory & Modern  
Technology – Trends in Litigation  

•  Technology is becoming more 
modern, more autonomous,  
and “smarter” –  
•  Examples include:  

•  Autonomous vehicles  
•  Smart-home products 
•  Wearable technology 
•  Electronic cigarettes 
	



Malfunction Theory & Modern Technology 
– Lithium-Ion Batteries 		

•  Though malfunction theory has not been 
argued in any reported e-cigarette cases, a 
plaintiff has been successful with the theory in 
terms of lithium-ion batteries, an essential 
component of e-cigarettes.  

 
•  Sabo v. Fiskars Brands, Inc. [Idaho, 2014]  
•  Plaintiff alleged that his lithium-powered  

flashlight spontaneously combusted causing 
injuries.  

•  Plaintiff argued that the combustion of the 
flashlight was sufficient circumstantial evidence 
of a malfunction.  

•  Defendant failed to produce evidence indicating 
that the flashlight was misused.  



Malfunction Theory & Modern  
Technology – Robotic Surgery 

•  Mrack v. Bryn Mawr Hosp. [3rd 
Circuit, 2010]  
•  Malfunction theory denied  
•  Surgeons had to switch to methods 

to finish Plaintiff ’s prostatectomy.  
•  Plaintiff failed to offer any evidence  

to eliminate reasonable, secondary 
causes for the malfunction of the 
robot or demonstrate a malfunction 
caused the injury.  
•  An error message was displayed on 

the robot during surgery.  



Malfunction Theory & Modern  
Technology – 3D Printing  

•  3D Printing: What Could Happen to 
Products Liability When Users (and 
Everyone Else in Between) Become 
Manufacturers – James M. Beck, 
Minnesota Journal of Law 
Science and Technology  
•  Product liability claims would likely 

involve examination of CAD files, 
expert testimony re: software 

•  If files are not available through 
“black box,” Plaintiffs may have to 
assert res ipsa loquitur or 
malfunction theories of liability  



Defense Strategies for  
Malfunction Theory  

•  Preservation Letters/ Spoliation  
 
•  Actively and affirmatively develop 

other causes for the injury  



Thank you!   



Questions? 


























